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BEOMDEHN F (RIEMELRE
BLHENGE BIIZ5E )
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2) EU
&#D BEC AFHERE4 (EC public procurement Directive) (%, 1971 4 7 Al T 5
(public works) (2B L CTHilE &4 7= (Council Directive 71/305/EEC of 26 July 1971
concerning the co-ordination of procedures for the award of public works contracts), i
(supply) & —E R (service) DFHFEIZ OV TIZEINZEI 1976 4, 1992 FIZHI & IZHlE S
A, 1990 HTIIAK, =R X — HEESEFONFFHE (utilities) A X s THIEANHIE S
e, LT, 1993 Fi2¥bh (supply). L5 (works), A4S (utilities) (ZBAd 540
Y THEA L72JE (Directives 93/36, 93/37 and 93/38) THRIR Sz,

BT S bl LT UEOBLED D FE S, 2004 4 4 JITITAEFRICET 2585
IEBINE T4 (Utilities Directive, Directive 2004/17) E LT, ZoMomi, —Ee A,
THD 3OEANHEHOES & L THE L TALERFFES (Public Sector Directive, Directive
2004/18) ZHIE Liz, T HIZL D 2006 4 1 HARE TIZ EC B EIZ & UIEIAEO B 4 5K
Wic, EU I, EUMEEOENED FAICAIEST b, 85121l TEfE S 1 5 ENE

Zil U CBUMERSZ MR 26O TH D,

EU MBEIZ, EU SIS LEENEORH L ED T\ 5, EU 5513 WTO BUMHE R,
EZSHICBWTMNRENTZHDOTH Y (2 DERIZ SV TIE EU 545 (Directive 2004/18/EC)
Dfii#% 7 (Recital 7) & TBUFHEREIXEZA RIS R20, FRBEICSIML TN D
EU ?'QA%L)%T%’)E I, FBEICSIL TV —EHoRE & 0 EU fEn2EH T 5%

Alx. FBEIC#EA L7z 5720, (This Agreement does not have direct effect. The
contracting authorities covered by the Agreement which comply with this Directive and
which apply the latter to economic operators of third countries which are signatories to the
Agreement should therefore be in conformity with the Agreement.)] & L C\5, X512
EU {54 (Directive 2004/18/EC) D% 2 %% 1 & (TITLE II Rules on public contracts,
CHAPTER I General provisions) D% 55 (Article 5 — Conditions relating to agreements
concluded within the World Trade Organisation) (Z3\\\C [EU I8 EE C#EH 3 554 &
BUR R E OEMIZ I W THE = E O & ORICE T 5 50k, RIRREILFE LS L
L7220 id7e 5720y (Member States shall apply in their relations conditions as favourable
as those which they grant to economic operators of third countries in implementation of the
Agreement on Government Procurement) | & #EL TW\5,

g—nm vy NOEREIZBWTIEL, EREOFT PR OMEILR< . AARDERZEEITHY
TOERITR YT D0 ZBH) Eomg e, e, NETAEITRT 2 EEORRITFE
T %

3) 23 2A
BUNSFHOIERIE LS LT 1822 4 9 H 14 BHIZHID Tm4 (l'ordonnance du 14 septembre
1822) INED BV, TNTOEITOX M %2 KE N ERET 2B b DL o7z, 18384 5
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A 31 HICITBUSSHAEMRICBE T 5 £ (réglement général sur la comptabilité publique,
l'ordonnance du 31 mai 1838) & L CHilliE S 4L, £ D% 1862 4 5 H 31 H DBUMNREHEAXIZE
35 E4S (Décret du 31 mai 1862 GENERAL SUR LA COMPTABILITE PUBLIQUE) 7:Z
MR- Te, DREPZFHERIEROBRICSE L9 572012 1887 4 (H1ih 20 ) IS KA
PEIR LIAAESFHEL I, 2D 1862 F EFDZ ETh D, 1862 FENIL. BUETHL A
1962 4 12 J 29 H OB ZFHERICET 285 (Décret n°62-1587 du 29 décembre 1962
portant réglement général sur la comptabilité publique) (25| Z kD317,

NHEFEIC O TR, BNSREFFERICET 2 ERILEST o T b 00, AiEE
BFET 5O L LT 1964 4FAIGHEEMR (Code des marchés publics (édition 1964)) 713 HE
SAVTLRE, 2001 AR (Décret no 2001-210 du 7 mars 2001 portant code des
marchés publics) . 2004 /NI EMM (Décret n°2004-15 du 7 janvier 2004 portant code
des marchés publics). S 512 2006 FAIFHEILEI (Décret n°2006-975 du 1 aoit 2006
portant code des marchés publics) ~& 5| EfEA I, Z OIEH#MA 2004 D EU fin &= \)
THESNTEbD Lo T NS,

HEBEDOFF AL FF ORI IT 20 A8 AITRHITEIEE 45 5055 1 TH T, AL THEORIEH 135
fH. BEMRY, HAH, MBI R 1 2K ET 51 O0FEREZROLZENTEL LEINTED,
TR & L Cid, BESETIE | 1949 FICERKE, BFEBREEEOFEICLY
AL ST R C o D QUALIBAT = X 28 (Certifcat) 3 %, TARSTEFIZOUWNT
3. RAAORETHIZEED D 20 HIKOER MK L 18 OHEMBEMAL» L2 5 FNTP (&EH A~
T HE# Y . Fédération Nationale des Travaux Publics) (2 X % RFIREIFEH (Identification
Professionnelle) % 5,

4) 44297

ALY TIZBIT D RILFEKR ORI THREIZET HE#IL, 1861 01 # U 7 EEKE
1d 72 <HlE & 7z 1865 FEAFIFZEVE (Legge 20 marzo 1865, n. 2248, Allegato F, Legge
sulle opere pubbliche) &N TH Y . LHRERUSNDFEIZ-OVTIX 1923 4F 11 A 18 H %L 2440
FEFREHE (Regio Decreto 18 Novembre 1923, n.2440, Regal Decree no. 2440/1923 State
General Accouting Law) SO EF TR L OSHIZET AESIC L W BE S LT (Specific
legal texts on public works and public works procurement have been around since L. 20
marzo 1865, n. 2248, Allegato F, marking the beginning of the (united) Italian Kingdom.
Other types of procrurement were mainly regulated in texts concerning the state budget
and public expenditures, such as R.D. 18 novembre 1923, n. 2440, still partly in force until
recently.)

ORENINERFHERIEROBRICSE L LTz 1884 4F 2 A 17 HF ZFIESFHE L 13, 1884
2 H 17 HIE 2016 5E B L NEFSEHE (Regio Decreto 17 febbraio 1884, n. 2016 Legge
sull’Amministrazione e sulla contabilita’ generale dello Stato) T& Y . Z il 5 1923
11 H 18 HIE 2440 SEFRSFHED S 87 & (Disposizioni Generali Art. 87) \[2X V0, Z®
TEDAAR & RIRFICHIST 5 1884 45 2 A 17 Hik 2016 S OMEIFR N 2K 5 FED biiz,
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Fiebb, A THICT HFERE L, 1865 4 3 H 20 HILHEE 2248 575 1999 4 KHE
T4 554 5 XIT 2006 L 163 SITH X fk3 v, #odh. BEHL . GERE, AEESOEE B
(BT DR, 1884 4F 2 J 17 HI%L 2016 5705 1923 FEERRFHE LBl &k T,

SNEETHEPFZICOW UL, AV e —={EL LTHIHAD 1994 4 2 11 LM 109 Sadt T
HRAYE (Legge 11 febbraio 1994, n.109, Legge quadro in materia di lavori pubblici, Legge
Merloni, Law 11/2/94, n. 109 Framework Law for Public Works) ®O&EAIZ XL > T, AFETEHE
DRERME, AhE, ZBRELOREZEEL LD LT RERUEENRRINT, ZLT, £0D
AT O 7=9I12 1999 4 12 A 21 H K##ES 554 5 (D.PR. 21 dicembre 1999, n. 554,
Regolamento di attuazione della legge quadro in materia di lavori pubblici 11 febbraio 1994,
n. 109, e successive modificazioni) MHIE S, T X VR 1865 4 3 H 20 H LA
2248 SR RIEOINCHT 52 < ORENBEIL ST,

A —={EHER, EAWIESINA S, LTI, RO AILFTEICE T DIET 2B 1L
A L. EH7Z0 Che < M AEFEIRS Hxig & LT, 2006 45 4 A 12 AL 163 5-AIEHEL
(D.Lgs. 12 aprile 2006, n. 163 Codice dei contratti pubblici relative a lavori, servizi e
furniture, Legislative Decree April 12, 2006, no. 163 Code of Public Contracts for Works,
Services and Supplies) WlE 4L, FFE T H XV TS CTW5, ZOER, ZRE&EED
KhzflbTEH S, AETHE B, Y- 2FofELxI4 s Lz EU it (EU
Directive) 2004/18/EC &K, =x/L¥— s, BEFSOFEERLZIG L L EU 75
200417/EC IZEET DD THY | EU FEFITED TR A2 £ OFUERPE L 0 bigA < @9
HHDTHD,

B) 1F¥UX

A XY RZBWTIE, Wk, Wi (goods), LEF (works)., ¥—E R (services) D 3>%
NZIUIZOWTOHAIZ A L TWeR  Ziub a2 1 AR Uiz 22812 2006 4 X 0 fif7T L7,
AL 77 REORY = — /L XAHIFIZ OV T, 2006 FA3EFHERHH] (Public Contracts
Regulations 2006) M OVAZEHEFEHHI (Utilities Contracts Regulations 2006) (2 & - T
Wb, Ay hT7 U RHIFIZHOWTIE, A3y b7 2 FAEEZEKHA (Public Contracts
(Scotland) Regulations 2006, SCOTLAND 2006) K OVA#S 23] (Utilities Contracts
(Scotland) Regulations 2006) T&h 5, T Z4L. EU {54 2004/18 (Directive 2004/18/EC )
K OVEU 545 2004/17 (Directive 2004/17/EC) % 3id 2 6D Th v . EU fmEMEFHL Lo
FENPKI R TH D,

6) KA

RA Y OAFETHEORE - AFL - 2HE, TR THFEAZOHA] (VOB)J (&S HEiE
ENTW5, VOBIZA, B, CO3FICHANTEY, AFITHEATEORAE « AFLIZERT 5F
. B EBITEAFERS IS 2 RIBICES S FHE, C MM AFHAZGFE LD, 2R
Z#E L T\ 5, VOB 0 b OIKIEMIH ) 2 Rz 7a 0y, R PES, M PESB IO
HIHFPESIZBW T VOB Z#AT 5 Z ENED LN TS, VOB T, 1926 FI2 4 KF DA
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R & AR EER P O - MRIC LV EDONTHETH o7, BifE, VOB X [ KA YAtk
THFAZES (DVA) ) IZBWT, @HE, WE - SdGIREm ST 5, VOB &R0 FHTIR
2006 “ERUIE. EU fESICxHie T X< &ET Sz 1992 D b D & _— R (2, 1996 4=, 1998 4
DEFHERZLDOTH D,

7) FAYA

7 AV T OEIFEIFOFESRE L, THRSEFHE (Budget and Accounting Act of 1921) Tl
72< . 1947 FEHEFMEYE (Armed Services Procurement Act of 1947) <° 1949 -8 # [ pE & B
%515 (Federal Property and Administrative Services Act of 1949) IZED BTV 5, &5
(2. 1995 AR YL (Federal Acquisition Reform Act of 1995) , 1994 4F 38 £ 3 M ¥
{b#£ (Federal Acquisition Streamlining Act of 1994) 282X > C, fHESRITEEMZ S
NTWD, ZALDIENT, S BITEFAEE OFER A 22 TERHINLE (Code of Federal
Regulations) D 48 EHHFHEIH AR (Title 48 Federal Acquisition Regulations System)
DHERR S LTV D

BFRBUT OFHEIL, @FO /NI 6T, HITBHIEEE 48 & HITFHEHANAR (Title 48
Federal Acquisition Regulations System) O 1 #= @I FHEHA] (Chapter 1 Federal
Acquisition Regulation, FAR) (ZX > T\ 5, FAR (%, HMBUEBENEO T HAIZE D=
DTHY, 1974 FHHFHEEITIE (the Office of Federal Procurement Pohcy Act of 1974 (Pub.
L. 93-400 and Title 41 of the United States Code)) (Zf > THAIT I 5, HIEHFTIZ L - T,
FAR Kk OSBRI OMTEHANTIEFR L REOMRE AT L E I TN D,

R EOFFAHIEFEICONTE, T AV DIZBWTEIEIMNOFE L o TWD, 74 A
DLBEIRIN, BERD B MBI, FA B A BB MNE L LRWINERD D, £, B0
DITA RV ARBBENMERGELH D, BIZIEI) 74NV =TMNTIX, BV T7+V=T7354
¥F L (California Contractors License Law) ZEH TE Y . MW CREBERIEE
BEL TS,
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4.

NHBRFEZDRE
(1) BRIZHt=oT™

PNIRFEEPITU AT LOFRGB L LT, [T BEOSRXUA Y FOBEOEBEAN] 2T\ HHE
BALOTPHE - RO~ R A MRS 52 & Ex OFiEIcB LT [T VEM @ ade
AL ER 2XD5 2 L ARE Lo, ARETIE, Doadtd3eodim i U+ 2 iEH EIC >
WTORREZAT I 8, T 2 TRET D AMLEEMELENEO TN TEART 5O TIEAu,
[ DHEEVRVA L FFEZMNLT D72DI003, FEBLOBEREETHEOEANEFEDT-O DM
BUED E LA %R OBERVETH %,

Flo. AMLEKIBIE 2GR CHICHTz> T, BERFEF T EY . 2 F£ T L OBEFBINERK
DEAE., SHITIFLHEIT L OBRFBINERKOMWRL E ORI STXUTERT L ENHEET
b5, BUEOMIEM AL, BICHEABAF AT N zfieg & L TRl SN TS IMlAaTEH
L3, Al AL A AWV D — i AL R & 72 > TE 72BHED AFLEK H T
TiE, LT LU BIEROBMFICE > TASINEZEZ GRS 2 LEMHRITH E Y o< RoTET
W5, AEETIE, REEBREFH S F 2T 0 RNMFERFELELRRT 508, 5% DOALE
KITT D ZERACITHKIE LIF D35 T KD H Y % S BICHET 2 8681 H %,

ANHERE, FRCAIEZEOFIEC OV T, BRRTHMNAE LD THFEOFAR
RKeWOH > bOTHLDOT, TROWKDOER L W) BUR TREHEROTITAEST 5 LV
br LA, RERT/ 2 KE Mg CHERFICHIET D LW OB D, AFLHEOMEIE 2 FHE
EHW LT DERREHMETL0PLEE LY, HASEICEW TS, shEERORHEN R
(ZITRE B BN T ARE D & VR & 72 % & ORI R L 7> T D,

F7o. FHEHIE & BRORWEANEEDORRIZONW TR, HEBRFNIOHLER LT DD
X, ThERETLERS D, 7TVTHEICBWTHIEH LT WHMEERR L5729
(ZiZ. BRI DR BB IO EOEAM /) DA a2 Lo B B ER R & L TEMET 5 2
EPNHEHETH D,

S DT, AR E ORI AT, E721 TR < AR E & Rl 5 FHHN LW &
FBAbND T L, S DITEBRBANOIR R & EERPEXDO T ROBLA) DR BT 2 TR
DT ENMELEZOND ZEND, HTGTARHKEZZO T X TORLTHERETHEZNRL L
ToAERIE L+ Z EREE LU,

(2) OB LERE
@ B ®
EH. FRIENE R O ALFRT 2 NEFEITHRD THE, P —E AR OO ALK
OFFNZDNWTC, BIHEOH L Fhix 0 b LI EAESZEE LD, TORBITICH
Teo THnEL BRFIE, RMEM ORI 2R3 5 2 LIk o Tt omIE 2% i &
OVEHL, BRRERORBLRO R — A M Bk a vy b, JMIE%E MEREE
EROLELFHTA BEREFEOREDRFIEELRD . b o CEROEALOM & OE R
DIFERRFRIZHEET L 2B E T 5,
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(b) # B
[, FRRIE NG R O NIEFR DT 5 A FLH IR D THF, = A RO DO ALK
(O3

@) & F
(a) RIEEBEEFHE
©  — AL
@ e AL
a) NEE
b) FELAFER
@ &AL (Hfwig, ERNEETe)
@  BARIREE 7

THFIZOWTIE, /AN TEINREES) B DR & ORI 6 2T, BATE LT
B A ALUIRERIRAFHAF A L Db D LT 2130, mEOEINEET 57V
BV REEIZOWTIE, BEFrIRaE 7 Az i 4 5,

P—ERZOWNTIE, ZIEHE OB L > THROMEN KR E <A S HREHFEO—
RAarPg s FEGIZ, RAE LTRB G EmM L, &5 L TEIMER 28 > TEALZ2
B DIARZ S L TR FLRET DD ET D,

(b) EFLEZE

— MRS AFL, FEA B AFL R OBt s AU T, BALE ZRET D720 O I
5. ROWTHNET D,

@© IR AEATERE AAL

@ RRFHNTE D AR KL AFLIS 7210 T B2 OfthZ & DR AEIICER - b D)

ALZAT O G E OV L, FAIE LT OB BAF AL 3208, THEIC
DUWTI, /N CHANIEES DRV OF OMERRIZ2 6. —ERIZOW Tk, Bl
TEM 72 OMEFRIOBEA . Wi oW T, RS T H A UL O R
WA T F U AEEOTHHITB W TEIC R SN TV D IEAE T ORI R GEIc > 0Tk O
RMIKMIEAFL T2 N TED,

(c) EEGAHLMEDERIKL

©  Fdffmks AL
SR A ZAT O 7o DI, FEFITFEELMEL R OME LR ET D, BEFIT, BE
iz &) Wmﬁﬁﬁ(Xiﬁ%m% BT D BRARATE) D AFLE O AFLATIFE 23 BH 1T
BOWITENWEFEOL AL, ThEFE L, TOALEESHE T L2 LR TE D, £i2,
VBEREEIT, ‘BT HZENTED,
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@ ERETIR
FEEF L, SIS D LRAZRET D52 LN TE D, ZOHEIE. S BICRMkEO
TIREHET D LENTE D,

d) EFmAX"

- ZEFBREFHEICBWTEE L 2 2 0L, ORKIBEITO O 0&EFHHEC RS
H 72888 EOZEMEDOBLRN D DRFEORE T, WRKNNEZBITTHERICLER, =
NaEBRE - 24 EIBITT 28N EAT 50, 8B - BBRO+ohEiE 2 a3 50

EWVWSTEBLEN D DEFEOEIN D 2 SO FNLFHMET 2 Z ENEETH D, ZAHITH
2T MEFFE BRI B W TR EADE U BEO XGRS E R OE [ITE BN ~ DO EH k72 £ 53]
MInsZendbs,

- AREOEM N ORI H T o Tk, LHEFEFHT —FX—2AZEH LT, BELOEINE D
I%%%%%Eﬁ#é%@&#é

- PHARRETEERS MUE R AR IR EBF IOV TR EH F=HR—=2IEH LT,
ﬁ%&@&ﬁ%wiﬁiﬁ%%iﬁfé%@&féo

(e) FEFDKHI
BEER L, BB, REFOEBICHREG L, THS ] L L TORIEE O % Wi
W50 ET 5,

- RIEEIE. RAIE LT, AR iR AT 2F 2B RITIUTR B R0,

(4) BHFEOES EOBEEKR

() REHE. ABRERVERREAS
SFHEKLOHT BIBIEICR L, SNIFZER LT NILFEO AL, BRICBET 2 55liE &
LTCHLESIT D, £, TNENORBEBREAETD 5 bAKRFEEOFEIFRDD Z LITH>NT
X, BICEAE R EZEDDDNRLEE LU,

RNHETIFDODANLRUVEZHOBEELDREICEET 5ikE

(b)
NI EEFEEOHEIC LV ERT 2 HHICOWTHEZM Y BE ST LENH D,

(c) BEXE
N EPFEEORICIC L VMR T AFEEIZOWTHEEZXK Y EEIEI0NEND 5,

(d) AHIFEOREREOREET 5%
S ETEEOHEIC L 0 BT 2 FEIC SV CIEE R ) A SEDLERD D,
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10)

11)
12)

13)

AT, ERER, MAES, FHZEA . [SFHEICB T 243 THEAFLGEORERHE
2] | EARFEHCEF4 (B~ A b)) B Vol.66 No.1, p.169-180, 2010.12.15

Molenaar,K.R., Songer,A.D. : Model for Public Sector Design-Build Project Selection,
Journal of Construction Engineering and Management, ASCE,pp467-479,1998.11-12

Ling, F.Y.Y.,Chan,S.L.,Chong,E.,Ee,L.P. : Prediction Performance of Design-Build and
Design-Bid-Build Projects, Journal of Construction Engineering and
Management, ASCE,pp75-83,2004.1-2

Wb THE (£ 27T F) OMBEREHEC ST | i HIEHIESI L5
FEOBRMTE, MHENBIBEER LS, p.204-205, 2007.03.31,
http://www.clair.or.jp/j/forum/series/pdf/h18-7.pdf

ATk, ERRE R, AREL, FEZA, REEZ . [ARTEOAMLENCEIT D43
FHBOLE L A% OH Y HICHT 284 | EAFREHR~ Y A v MIJERmIE,
p.301-312, 2009.12.10

(oo y MEBEEDT-OHD FIDIC 4 K74 > (First Edition 2003) ] . (%) BHA=
VLT 4T e m V= HE (AJCE)

FEP 228 T2, MmElkE Zoxft ] . RIIM Researcher Report vol.1 AUGUST 2008,
(fh) HFRa Y AZ VS A VT T A NT 7T v —F%EAT. p.9-15, 2008.08.31,
http://www.jcca.or.jp/achievement/riim_report/sr_vol_01/000report2.pdf

a B FOREITE D HDHREN? —[ENAOFGZE L TORMGEE HIET QBS &
F2%) . AJCE2004 FEikt I F—#iE, (fh) AR=arH LT 47 - 2o V=Yliz,
http://www.ajce.or.jp/action/06seminer/ajce2004/seminer_2004al.htm

TARFRER IR VA L NEESALFELE T 0 27 MNERS, THRBE O YE
OUEED T MEIZET 25/E (77— ME#E) ) . 2010.11.5

TARFRER IR VA L FEESALFELE T 0 27 MNERS, THRBEOSITAYE
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ZE1HROEILEOAKFEZDOHRE

1. EXHEZ

a)EU
TRIEBIIL, TR N BN BRMED H D FiETES ZITORIT TR D
20,
Contracting authorities shall treat economic operators equally and non-discriminatorily and shall act

in a transparent way.i)

b7 7 A

NIBF L0, B2 RAEM SN D ER Lo LY . AR E 2T RFEIE & ORI
BWCTHETHMET 2, LHF, WmEF—v R %Lfﬁﬁ%ﬁkfkﬁmﬁﬁéhéé
BRI Z L Th D,

RO 03030 B3 R’ILENT, AFTE~DOT 7 v 2D B, BIE ORF22480,
Fht & OFAMEOFRINEE I N D,

I OKFANE, RARAITNE, FPROBOLRPITELHE-2bDLT5, ZTAbI
AL D =— X OEF O L, ~FK, m%E#WLW\&ﬁ%Z%OE%ﬁﬂﬁEH@L¥
[ZOWVWTRODTND, Z9 LEEERIFHERIZED BN TV LDHEICE SN TEBS N D,

Public contracts are contracts for pecuniary interest concluded with public or private entities by the
legal entities governed by public law referred to in Article 2 to meet their requirements in terms of
works, supplies or services.

Regardless of their amount, public contracts respect the principles of freedom of access to public
procurement, equal treatment of candidates and transparency of procedures. These principles ensure
effective public procurement and proper use of public funds. They call for prior definition of the
procuring entity's needs, compliance with the publication and competition requirements and selection of
the economically most advantageous tender. These requirements are implemented pursuant to the rules
set out in the present Code.™)

VR e

NIETHE, $— 2RO DORKIOBITIZONTIE, B, B ZhRE, dudtE O
EfES iR LTI by, Eio, Bid, BOaFE ik ox, amEs. FF
ﬁ%%\@%ﬁ\ﬁ@\%LT@%@%%EL&ThiE%&DOW

A xU A

2 D B 2 72 T HABE (ZOMROFEL 702 b D) 1%, EU NGRS OR#EZ 234
DT, EU OEEICRET 254 (TFEU)IZERT 5D THY, EULTITHEH I TS, =
NHDFAIE X, WO R MRBE), R, — e R2Mtoam, 8EER] AERE, E
PEOMEMR, HRH], MAAKRTH D, ZnOOEHEZZ2THANL, 4 XV ADONIETA %
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WT 25 ETOERTHY, BUEHE =500 LHE, ¥, Y—EAZTMET D200 55812
BOTb#EM S, AT ) Z2OBAOBEAAORKZ G TYHTITED, (EU L3k

A E—ESR)

The basic principles underlying the regime (and which are key to its interpretation) are those
underlying the EU public procurement Directives, which arise out of the Treaty on the Functioning of
the European Union (TFEU) and which apply throughout the EU. These principles are the free
movement of goods, the right of establishment, the freedom to provide services, non-discrimination,
equal treatment, transparency, proportionality and mutual recognition. These underlying principles form
the basis of the interpretation of the UK legislation and apply in all situations in which an authority
procures works, services or supplies from a third party, including where the contracts falls outside the
ambit of the Directives or the UK Regulations (see also Chapter 1 on the EU public procurement
rules)."

e) KA
RA Y ORIGREIEOEARPLRIE, 2 ORICIEF TR T 20 TH D03, EU £ TIZi
ENTWD BC ALFIEETORETICH L2 bDLRRTH 5, EC FAIOBRIL, BT
W, R ERRFREOHEN TH L, Llkoi@Ey . R0 Tid, 225972 BU K

W22 2 G Lo T, ENREREN LR D,

The basic principles of German public procurement law, which are highly relevant to its interpretation
are the same, which are underlying the EC public procurement Directives applying throughout the EC.
These principles arising out of the EC Treaty are competition, transparency, non-discrimination and the
right to legal review. As noted above, there is a difference in Germany as regards legal review,

depending on the fact, whether a contract is awarded above or below the EU-threshold values."’

HT7TAUD

HEHREERRDOE 21T, AROEHEB TALDOAMEZHE LoD, K biHEDH 28,
XIFY—E R 2 F A L) —IZEBICRMET 52 L Th D,

The vision for the Federal Acquisition System is to deliver on a timely basis the best value product or
service to the customer, while maintaining the public's trust and fulfilling public policy objectives. (FAR
Part 1, Sec. 1.102 Statement of guiding principles for the Federal Acquisition System (a))

HURFEARRIZ, () IS Ko TREEFT 2/ T — R 2L > Ta R b BEROTZ A L
V=S OWTHEEZHESEDLLDOTH D,

The Federal Acquisition System will-- (1) Satisfy the customer in terms of cost, quality, and timeliness
of the delivered product or service by, ... (FAR Part 1, Sec. 1.102 Statement of guiding principles for the
Federal Acquisition System (b)) ™

T AU HIZET A AFLERHIE L, HER LB THEM LLcB TS . BRIk
HAME 2 E 8 5 XL T & 2 ST 5 HMCH D, 7 AU I TIE, 1980 R LR, 79
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A ENVER (design-build) RSN D L9127 0 | ik DI K DBEF LIS D LR 72 AFLER
KIHFREHWD Lo Ichotz, Y

2. ER%EHE
a) EU

THEEY—ERETLIaty v a U FRIIAKRFEICHT 2E 0N THY . P —
EADA Yy v a I TRITRIEEMAOBESNTH D, BEORTIX, THEIET2a 1y
T a VZOWTHRIZRBUEDR H Y | WREMED H 2B 2 NG T HRER. LHFEO NERA &l
fadHBRC, FEEETAE (REFE L ET) 126 L TH DD G & ik T HEIZ DV Tl
ABHRS N TWD, Ll b, T XTOIRK L FARIZ, F55 O ORI o A SLHER R
DHREHNTHD Ay va B S — K7 EU OBREICBIT 554K (TFEU) DJFHI 0
MzE=T 5,

Works and service concessions are both excluded from the scope of the Utilities Directive and service
concessions are excluded from the scope of the Public Sector Directive. The latter directive includes
special rules for works concessions which, broadly, limit the application of the rules to advertising the
potential award and imposing certain obligations on the concessionaire (even if a private entity) when
awarding works sub-contracts. However, as with all contracts, the award of concessions which fall
outside the strict public procurement rules in the directive still fall subject to the general TFEU

principles (see further below). ™

Contracting entity Supplies EUR | Services EUR | Works EUR
Public sector bodies subject o 1

o the WTO GPA! 125,000 125,000 4,845,000
Other public sector bodies? 193,000 193,000 4,845,000
Utilities (public or private) 387,000 387,000 4,845,000

D)7 5 2
E, BUMBIRARIBERS . HFBUM K OBIMRARIBEE. KiE - K5 - 7L - AP
)
Z OWFEHENEN SN R S ZROMETH S, (1) AMEESERHES BSOS
EREETHLEHE (2) AWIMIZEE LT 5548,

The private entities which are covered by the law are the ones (1) the activities of which are mainly

<

=
B
o
>

vii )

financed or controlled by other entities of the public sector, and (2) operating in the utility sector.

artyva VERICE LT, FIREERD D,
W BRI D 2ty g BRI, #HENETE (Code of urban planning) (ZHUE S
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o,
B ERICHET D=1y g BT, 2009 45 7 H 15 HICHIE S 4172 Order No. 2009-864 0
FHICHES LD,
ZDOEFDOF 1 FRIZEAUE, Tpublic works cessions | [ZIRDEEIZERZ SN TV D, KB Iz
MERR B I LD - AT HFEOEMmAZ B E T 2E 2K (administrative contracts) T,
INEHEER & BB DRSO SN E L S T ORI B BE L=t D,
LR DFRRRCFR A O FH NI & 5 R ORERG (L. W Db AE . BAMEO L —L &
BT L2 huidie b7auy,
There are indeed special rules for concession contracts:
B Concession contracts for the development and planning are governed by the Code of urban
planning.
B Concession contracts for civil engineering are governed by the provisions of Order No. 2009-864
dated 15 July 2009.
According to Section 1 of this Order, “public works cessions” are
defined as “administrative contracts the purpose of which is the carrying out of constructions- or civil
engineering-related works by an approved public utility operator, in consideration for the right to
operate the public utility or such right together with payment.”
The conclusion of any procurement contract falling within the scope of the foregoing rules and

regulations must at all times observe the rules of publication and transparency. "

2 ja—n Z FEIDFHEE, A5 FheE A,
mwﬁlﬂﬁE\WQ%&wT
B CFECIONTIE, 4845 T2 —n
B HoWmi X I — RO TiE, 125 T2—nR
B 5B oW X IE Y — B A NDWN TR 193 J7 2 — 1 O EU AL, EOFREIC SV TR,
NAFHE 2D 2 LB,
FREORAEEIL EC 12 & » TEMMICHE SN TE T,
D BU HHER TR 2 IOV, #7270 (adapted procedure) |
Under €20,000, public entities may conclude a procurement contract without need for a publication of a
contract notice and dialogue or negotiation.
As of January 1st, 2009, the contracting entities must go through a formalised procedure when the
following amounts are involved (VAT excluded):
B €4,845,000 for works contracts;
B €125,000 for the State’s supply contracts or for the state’s service contracts; and
B €193,000 for the local entities’ supply contracts or service contracts.
It should be noted that the applicable thresholds are revised on a regular basis by the EC authorities.
Below these European thresholds, the State and its local entities may conclude procurements through

adapted procedures with limited rules of publication. ¥
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e
ZDET, DEL > THESNDMOHEEFERIZ, 2 ) 7B EZIZETOBBK (F
T BRI K> TERLSNHE) ICHEA LT,
The Code applies to the State, any regional or local authorities (or associations formed by local

authorities) as well as any other bodies governed by public law. "

AN S DX A TORMBUAD, EICHESN TN D,

(1) TEEM, BEEMRMERZA L TWRVERR, Wb TAEIC L > THE SIS K (bodies

governed by public law) | T, (23O FZEE HAY & L TR SR, (b)7ERITH HWIEK

#0532 [E E 7T HOTBUR, HO7 BV IRIZ Ko THE SHZFR, (o) 2 6 OB OZ BB T

ZHDHEE, ET@FR, #BE. EEOHE 24 L, FERULOBEE, #TBUF, #)

BIBR, & 2WITAIEDMEM 2% F 2 tORIED bEa4 STV 2 FIEK,

(i)yA IR Y — B A 22T 2 EERHMAE (public-private)

(i) —E A, THEOFEETHE

(iv) implementing the Directive 2004/17/EC Part III [ZHE SN2 ARKFEEZTH (AIEBEITICR

TESIIZ) e £ 7213 SRR MRS B DWW TEE 21T 5 KRR

(V)W) E TR UTETEENCESFE T 5 TAREEZES (public undertakings) |, [A)FZESE (public

undertakings) | &1, ARIRFURDE Article 3.28 THE LV b RE BN ZTHETE D H¥ES

T,

Basically, five types of private entities are subject to the provisions of the Code:

(1) the so-called “bodies governed by public law” meaning any private entity without an industrial or
commercial character that: (a) is established for a public purpose; (b) is wholly or substantially
financed by the State, a local or regional authority, or another public authority; (c) is subject to
management supervision by such bodies; and/or (d) has an administrative, managerial or supervisory
body, more than half of whose members have been appointed by the State, a local or regional
authority or another body governed by public law;

(i1) public-private companies rendering public facilities services;

(ii1) concessionaries of services and works;

(iv) private entities which operate on the basis of “special or exclusive” rights (granted by a competent
authority) in any of the utility activities as specified in Part III of the Code, (implementing the
Directive 2004/17/EC); and

(v) public undertakings engaged in the same activities as indicated under (iv) above. A public

undertaking is an undertaking over which a public entity exercises a dominant influence as better

specified in Article 3.28 of the Code. "

FFEDLBY (question 1.1 ZH) | IEITAIELTHEELCALY) MHEEZK), ¥ — B X {R{ER
KNS RN K5, TNDDOEKIZRET HIEIE, FIEL —BT 2 b DO TIE RV, EARRIZE
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IOTE, Wi, — 2@ MRICERT 2 E0RKE . @IS DL TIEICHESNLD,

P 512 TEHFE ) &3, AT 2 2K AR TSI B ¥ 5 2RI (814 (demolition) |
PEA+ (installation) , 52A% (building completion work) Z&T2) Th 5, WK i, WEAE
T2IXEM ., M OGO O Z & Th D, THh—E 2AZHEDEK)) 1% TAnnex A & [Annex B
W END FIFEOHIECERICHESNTWD), artyva rFRIZOWTIEER
WTH D, (HM 2.6 22H)

As mentioned above (see question 1.1) the Code covers public works contracts, public supply contracts
and public service contracts, as defined by the Code. It must be stressed that the definitions provided by
the Code for each type of such contracts do not coincide with the definitions given by civil law.
Basically, any type of contract through which the awarding authority obtains works, services or goods,
irrespective of its denomination, is subject to the provisions of the Code.

In brief, “works contracts™ are contracts for general building and civil engineering works (including
demolition, installation and building completion work). “Supply contracts” are contracts for the
purchase or hire and for the installation of goods. “Service contracts” are contracts for the rendering of
services. The service contracts are divided into “Annex A” and “Annex B” contracts (only the former
being subject to the entire set of provisions of the Code). Concession contracts are treated differently

(see below, under question 2.6). ‘"

RO LBY | EOBETEOBICITR R D=L THY 2036 b, EC EEEIZHD L
BT E TS,

FEARMNZ, BEC BRHEME LV L E WA OOV THE S D Tt & OL—/LiX, EU Ox%f
RETHNEIFHEIBIMTED L WVIHIBEICL > TREDIT N TWDH—HT, EEELY
HIERWGEAICB W TIENES & 78D, W& OERNZZENL, AMLOAEDHLTHY, =
MuE, B IE OJEU 120V TThi, RIS OV TE GURLIZES W TITb S,

BEVVOZRCE L TiE, —EARE (T557640,000, %4 E 72134 — B A T€20,000)
LIFIZHRWT, EEFRE T L TR DRI BUE 2T T,

As mentioned above, the discipline provided by the Code covers contracts both above and below EC
thresholds, although providing partially different sets of rules for each category.

Basically, while the procedural rules provided for contracts above EC thresholds are characterised by a
discipline aimed at allowing any EU subject to participate in the procedure, below such threshold the
regime is tailored on domestic competition and the fundamental difference is the way the call for tender
will be given publicity, which is, in the first case, by publishing it on the OJEU and, in the second case,
in the so-called GURI (Gazzetta Ufficiale della Repubblica Italiana).

As far as contracts at national level are concerned, it is also worth mentioning that below a certain
threshold (Euro 40,000 for works contract; Euro 20,000 for supply and service contracts) the Code does

not provide for any specific rules concerning awarding procedure. ‘"

2ODEA T DAy a YERKICONWTEE LRITIER S0,

42



artyva VERIIREEEOSETREND, TOX I GE, artyya AR
EOFCTHIBIHESND, 2F0, ZOEOarty v a VT THERNERRIND, 2O
THERME, TEEROMOZBE T >RV I, —EHMICBNT, (7 T 2EHT
DIEMNEZENDHDTH D,

L L6, B — AR O TIEH SRy, f—ex0arty g Uil
NIY—E 2R LE LI A TORKITHLD, 72720, MEAMTY - 228 T 556
SINNDMES A E R, (5 30 TS
Two types of concession contracts must be considered.

The concession contracts granted in the field of public works. In such case, concessions fall within the
scope of the Code that expressly regulates them. In brief, this kind of concession can be considered as a
works contract characterised by the fact that, instead of receiving a cash consideration for the works
performed, the contractor is fully or partially granted the right to manage the infrastructure for a certain
period of time.

On the contrary, the Code does not apply to services concessions. ‘Service concession’ is a contract of
the same type as a public service contract except for the fact that the consideration for the provision of
services consists either solely in the right to exploit the service or in this right together with payment.
The Code, however, provides that also such contracts have to be awarded in accordance with the general

principles of transparency, non-discrimination, equal treatment and proportionality (see Article 30). "

A xU A

The Regulations (Z LV EU AHLEFHERSNFEmMI L, EOFR, T LB L > THE
MAERHESND B 1 B2, ZORBEICOWTHEZ T2 8 XTE Ry (BEHLH
EHR (0GC) (MEICET 2 H#REBICHT 2B L2 AT 2BUNKE) OERRBE
ZDENTIE), fHIZE 21X, the Public Contracts Regulations 2006 23 B & ONHTRIR, ATEIC
BUE SN DR, L EDOHED 2 W2 6EBORIKIC L > TR S EHRICEH SN D

(7272 L. the Utilities Contracts Regulations 2006 (ZHLE S5 K% D% <), The Utilities
Contracts Regulations 2006 |, the Public Contracts Regulations 2006 (Z & = 415 HAIZ @ S 4.
S HIITAEE (TROLBINORENNH HH%E) L—EORMEKICbEN SN, ¥
NTOHBEITBN T, BUFRHERIL, Ad3EM 2520 L, ALFEICET 22O T
PRELTND,

The Regulations implement the EU public procurement Directives and accordingly entity coverage is
as required by those Directives (see Chapter 1 on the EU public procurement rules). It is not possible to
obtain a ruling on this issue (except perhaps informal guidance from the Office of Government
Commerce (OGC) (the UK government body with responsibility for procurement policy and practice)).

In summary, the Public Contracts Regulations 2006 apply to the state, regional or local authorities,
bodies governed by public law and associations formed by one or several of such authorities or bodies
(unless the contract is covered by the Utilities Contracts Regulations 2006). The Utilities Contracts
Regulations 2006 apply to the entities covered by the Public Contracts Regulations 2006 and also to
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public undertakings (i.e. undertakings over which the state exercises a “dominant influence”) and to
certain private entities (see below). In all cases, the authority, undertaking or entity must be operating in
a utility sector and be awarding a contract in relation to its utility activity."™’

The Regulations (Z X ¥V BU AFHEEFE T A EM S, TO/RE, ZHHDRFITL > THE
MAERED LD B 1 SR, ZORBEICOWTHEZ T2 L X TRy (BEHH
EEE R (0GC) (BT 2 H#RCEBICHT 2B L2 AT 2BUNKE) OERRBE
DENTI),

EU OV POIZHE > T, RMIFUAIZBR 54072 R D 212N T the Regulations 2338 H 1%,
HolHbEWEE LT, 2ty va O TE (the Public Contracts Regulations 2006 (47
EINDHEDH) RFEBITICE > TRE SN TR HFNCESWTHELT O R
[H{& (the Utilities Contracts Regulations 2006) T&H 25, F7o, Bz L Ehiish b THICK
WTIR, BIRREHDIRE 21T - 7o ARERT, Bipde OFRICK LT, Hemb oo X5
|Z the Regulations |29 9 & 9 (2 U2 T UE e 5780, ZOHLEIX, The National Lottery in the
UK ICE o THESNDZL< DT r Y =7 MIBWThEHNIND,

The Regulations implement the EU public procurement Directives and accordingly entity coverage is

as required by those Directives (see Chapter 1 on the EU public procurement rules). It is not possible to
obtain a ruling on this issue (except perhaps informal guidance from the OGC).
In accordance with the EU rules, private entities are covered by the Regulations only in limited
circumstances. The most important examples are works concessionaires (under the Public Contracts
Regulations 2006 only) and (under the Utilities Contracts Regulations 2006) private entities which
operate on the basis of “special or exclusive” rights granted by a competent authority. To be covered,
such a private entity must be operating in a utility sector and be awarding a contract in relation to its
utility activity. In addition, for some subsidised works contracts the public authority awarding the grant
is obliged to require the subsidised body to comply with the Regulations as if it were a public authority.
This provision has been applied in relation to many projects funded by The National Lottery in the
UK. V)

The Regulations (Z & Y EU AIFHEIE SN FER S 4L, TORER., TN D DOHEFITL > T4
MERED b D, (51 wERH)
RIS X, EOXORBKG, LHE, i, Y—vRIhEIND, TTHERRK) L3
NS K THFEEIR (demolition) . #&{F (installation) . 5% (building completion) % &¢e)
BT 528 % 7T (Tcontractor] 1T K> TEMEND), WG L1, BEA, EH.
i, WA (Tsupplier] (ZX o> TEHEIND) IZHT RN, [h—e 23K 1%, ¥—
ERARUED 72D DK TH Y (Tcervices provider] (25> TEfE S 5) ., [Part A 259 & [Part
B ) s (RiEFHEOHEKICEN SND), 2ty v a RO KE, Hl
WZED BTN D (L TER),

The Regulations implement the EU public procurement Directives and accordingly contract coverage
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is as required by those Directives (see Chapter 1 on the EU public procurement rules).

In summary, any particular contract needs to be classified as one for works, supplies or services. “Works
contracts” are contracts (carried out by a “contractor”) for general building and civil engineering works
(including demolition, installation and building completion work). “Supply contracts” are contracts
(carried out by a “supplier”) for the purchase or hire and for the siting and installation of goods.
“Service contracts” are contracts (carried out by a “services provider”) for services and are divided into
“Part A” and “Part B” contracts (with only the former being subject to the entirety of the rules).

Concession contracts are subject to special treatment (see below). ™

The Regulations (T (FPOMHMERLZFRV ) R GEIC K> THREEA S TID 6D, 24
ICSGET SNEMETH D23, 20104 1 A 1 ABEDQRIETLIT D@D,

The Regulations apply where the estimated value of the contract in question (net of VAT) is above the

relevant threshold value. These are complicated (and change every two years) but, broadly, from 1

January 2010 are as follows:

Contracting Enfity Supplies Services Works
Entities listed in :
o .
Schedule 1 of the Public ?IU]'E{“E l'rga?fe g
RO following which have a
T threshold of £156,442;
2006 (entities that are Bt B aiices BRI
subject fo the WTO 'iem'ceq- TV and radio
GPA, which are £101,323 3 I z £3.927.260
e il o ife] broadcast services,
V' ) ST interconnection services,
[g;r ?;?;Eegmdznc:-t-h: integrated telecoms
thresholds also apply to gerwmlels and subsichsed
sy Saccesr o) SErvices contracts)
Other public sector
iract uthorities
- fjﬁé:i:]mz;’ S| 156,442 £156,442 £3.927,260
authorities)
Utilities bli
= ’F:iap:’e} €O 313,60 £313,694 £3.927,260
P””}i‘;?;‘;“’“" £607,935 £607,935 £3.927,260
Small Lots £64,846 £64. 846 £810.580

EU AN HEFERR SV Tty g U3%)) 1 the Regulations O K THREBI N A 21T
Do —RHNC Tartyar) L0 HMMETZ < ORI ZMD 3, EU OAHLH
EHRAOH TIL BRE SN =DK% B3 5 (the EU public procurement rules 25 1 FZ ),
arty g VEROZITEFEORM LI END, DF D FEERTAEIL BRSO
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—ERORIEOFFANRGORME (O—HdH D WITER) & LT, @R —u A 2M 5891217
IR E STV, h—ERDar kv a 8T the Regulations 0 H#iPHA CTH
%, the Public Contracts Regulations 2006 TlX, 2>t v a vV R ILHEZHSLCa L vty a v
FEhi O LHFRIZZKIEFIZ OV TR HLE 2 5% 1T T %, the Regulations [X, 2>y g
FHARONIETHFECTHRAERE (£3,927,260) LLEOARITHEA S5,

DFY, KETEFITOND LHETB Y= O LI, @ITEZ N 202 &9
WICRE A 7T « 7= N, the Regulations O HEIFHN TH 5 (FrE DIRPLIZIE
HAL5H %), the Utilities Contracts Regulations 2006 {23\ Tlid, W BERLRS>TWSE, DFE D
THEELP—EROar vy v a VERITERICEA S TWD, LLRRL, EOX 57
AW TH TFEU OREABRITITE S LT X 7e 5720y (EU public procurement rules 25—
EHM),

artyya CVERICET OMEORBITLIFRE, RESHT, a2ty ya It koM
BEMHIEE (T RPRIIC TRV — B RIC b AT ER PRI TV, EU N HEZBS28 2011
FITFE SN D RIAATH 5,

In accordance with the EU public procurement Directives, “concession contracts” are given special
treatment under the Regulations. Although in general commercial parlance ’concessions” refer to many
types of contracts, for the purposes of the EU public procurement rules they are contracts of a specific
type (see further Chapter 1 on the EU public procurement rules). Concession contracts are distinct from
standard contracts in that the concessionaire is given the right to “exploit” the construction or services
as a means (in whole or in part) of obtaining payment for having undertaken the construction or the
delivery of the service. Services concession contracts are excluded from the ambit of the Regulations.
The Public Contracts Regulations 2006 contain specific rules concerning the award of works concession
contracts and of works sub-contracts by works concessionaires. The regulations will only apply to
public works concessions that have an estimated value above the applicable threshold (£3,927,260).
Therefore, large infrastructure projects such as toll bridges and roads, which are in the UK usually
works projects (and therefore works concessions where structured as concessions), remain within the
Regulations (albeit subject to a specific (limited) regime). The position is different under the Utilities
Contracts Regulations 2006, which completely exclude both works and services concession contracts.
However, in all cases it remains necessary to consider the application of the general TFEU principles
(see further Chapter 1 on the EU public procurement rules).

The regulation of the procurement of concession contracts is currently under review and it is envisaged
that a future procurement regime for concessions will cover works and services concessions. The EU

Consultation on the amendment of the EU Directive is expected to commence in 2011. ™

e) 1Y

EU JEUMEE %2 BRI A6, KA Y OFEREIZ L Y EC Directives 2004/17/EC & 2004/18/EC 732
S, T7bb ECIEICEDD & ZADFMENEAEND, &2 —na v OFANCES L&
FIFERE OFHILEI, BIBRICEAEN D, 2. 2 HIC X VR ENT-FIR T, AESCFL
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BIZ R THRESNDHKIC L Y AL THENEEMICAEEEAOEELEHO L & TiTh
NoFEbEASND, 2T, AEEEICONTIE, EC 54 2004/17/EC N S b,

EU JHE[EZ TE 2354, HA, BInRIZAILFEHAI (the public procurement rules) 73 H
o,

Above the EU threshold values, German procurement law implement the EC Directives 2004/17/EC
and 2004/18/EC and thus provides coverage as required by EC law. The obligation to award contracts
on a pan-European basis, applies to state, regional or local authorities, and associations formed by one
or several of such authorities of bodies governed by public or private law, if a public task is fulfilled by
such bodies while being substantially financed and/or governed by public authorities. In addition,
utilities are covered according to EC Directive 2004/17/EC.

Under German law it is possible to obtain a ruling on this issue by German award review bodies.

Below the EU-threshold values, only state, regional or local authorities are subject to the public
procurement rules applying there. ™

A 2.1 TEML STV A L1 | the EC public procurement Directives N1 > OIEFIZ L Y 52
i 4L TH Y . EC procurement law DXFG & 70 > TV A RREIFAIZR L TH Z 0fFESIZESH
THHA SN TWD, FAYOREFERETZOMEZMERT LI ENRETHD

EU AEEA ERIZGEICRIT 5. FA Y OFFEERIEIC X > THRE S 2 RFEIRIZRO
Y,
BLHE (ARFREz0LL) BT a3ty va VENME
WARFEZITO, TEEITICREOHEN 25 S Tv 5 REEIE
B LK TR e 252 T o REIFE, &2 Wik, Lo REIFIERTH 2 08 AHEIIE L Y
50%LA EOBI A E S ST\ D LHEEZFITA>TNDE H O,
b LBl s Kb b TR, 3 TO RBFR L, FEEEIZ 230300 & 9 3t 325 (public
procurement law) (ZHEDZRIT LT 720,

As mentioned under question 2.1, the EC public procurement Directives are fully implemented into
German law and thus cover those private entities, which are subject to EC procurement law under the
Directives. It is possible to obtain a ruling on this issue by German award review bodies.

Private entities, which are covered by the German procurement legal regime above the EU-threshold

values are:

B works concessionaires (except for utilities);

B private entities, operating in the utilities sector, having been granted “special or exclusive” rights
by a competent authority; and

B private entities awarding works contracts or independent contractor services for works being
subsidised with more than 50% by public authorities.

Regardless of threshold values, all private entities have to observe public procurement law, if a grant is

awarded with regard to the subsidised money. ™’

47



RA Y AILFHEEDO T CliE, ZRIOXISIL, the EC procurement Directives THLUE S 4125 X5

ICE TS,
W=ty y s U FREER AR AT HICET 5 THEN
Wi, EN. Yoot #AIZET 2%m3K
B EC public procurement Directive DBt T THE 412 [Part A 2491 & [Part B #K9) (24358
o —EREH

Under German public procurement law, contracts coverage extends to the coverage as required by the
EC procurement Directives:
B works contracts for general building and civil engineering works, including concession contracts;
B supply contracts for the purchase or hire and for siting and installation of goods; and
B service contracts for services as lined out by “Part A” and “Part B” contracts in accordance with

Annex 11 according to EC public procurement Directive.

L@y . (SIMEER 2 BR ) EEEEI, 2 FRBEICUGET SN D23, 2010421 H 1 A3
FETITROMY |

B T FH(ZOVTIL€4,845,000

W5, P— BRIV TIEE193,000

WinK, =RLF— $iE (utilities) (ZBIF D8dh, P — B AIZ-OVTIL€387,000

W THEBI O B L~V THEE S D Wdh, Y — B AICO0TIEE125,000

As noted above, the relevant threshold values (without VAT), which are subject to revision every 2
years, as of January 1, 2010 are as follows:
M for works contracts: EUR 4,845,000.00;
B for supply and service contracts: EUR 193,000.00;
B for supply and service contracts in the sectors of water, energy and transport (utilities): EUR

387,000.00; and

B for supply and service contracts entered into by supreme and superior level federal agencies: EUR

125,000.00. ™

EC STV, LHFEa vy g V8K (utilities Z2BR<) 13 R A2 ORNILFRERI I
KW Tfrbihdan, —FTh—t2 . arvtyya UBRLERNCTH D, EC FETICHES
WTC, LHFRarvtyva VBT BT 25EER LFHAE (LEEITAE) ORI THi S
5 LHEZKITHY | HEITS U TR LHF O3 SCHA NP EAMAS 2 A4 2 JEa T = ke
EENDIK) LEESND, TOXIeH A TORKNX, PPP X TIT O A > 7 THEAE I
A, 7¢I XEHEHEMFAEKO TA-models] CAHEOBLER D [F-models] 7233 5,

THEartyvaid, FRlZREAITH D VOB/A IZHSWTIThIL b2, IRENTEHEDOA
RIOZ3 6 S b,

LN, THEarvkey gt =X -arty g 2EUEL EC SIS
TEMIND, T TIHBEBIAERHDIHREIND Z L RROLNTWD, BT, 23—
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2y NAFAEFIZ L > THESh TV D,
In accordance with the EC procurement Directives, works concession contracts are subject to the
German public procurement regime (except for utilities), while service concession contracts are not.
Pursuant to the EC Directives, works concession contracts are defined as “works contracts between a
contracting entity and a contractor (works concessionaire), in which the consideration for the
construction work shall consist of the right to use the building works - instead of a remuneration -
together with the payment or a fixed price, if necessary”. These types of contracts specifically apply to
PPP-infrastructure projects such as the so-called “A-models” for German motorways and “F-models”
for toll bridges and roads.
Works concessions are subject to specific rules under the VOB/A, stating that the award of such contract
is subject to only a limited number of rules of the VOB/A.
However, the award of works concessions as well as service concessions are subject to the general
principles of the EC Treaty (see above question 1.3), which requires sufficient transparency in particular,
which is usually ensured by a pan-European tender notice. ™’
HT7T AU D
a‘«“f@@ﬁs@ MPATHEEE ) 13, FAR Ol 2% 7 % (1.101 &%, 2.101 &&H), Lol
. 2R (Federal Aviation Administration) <°K[EHSE /At (U.S. Postal Service) . 7 1
/*l@%ﬁﬁaﬁ%{&fﬁi (Tennessee Valley Authority) 72 & OHEFHEES, BUFHERIE (& X, 7
7 =—+ A A (Fannie Mae) X°7 L7 « + ¥ 7 (Freddie Mac) (& HITEFEHREHKR)) . Ak
(7= & 21F, HEEFHERMB AT (Federal Deposit Insurance Corporation)) 233V CiX FAR 73
EHET, ROV IZFAR ICHEE T M B OFERZ AR L T D,

WTO % [E] [ BURF i 17 1 K 0 BUE S 4L 28 R, 2 E M BUR R E e B E 1
ARERIERT (2004410 A 1 )] i8S T2, EROEY | W OhOHIEE, o
MR E 252 2 IEEN B RRSN TN D

All federal “executive agencies” are covered by the FAR. See FAR 1.101, 2.101. However, several
federal agencies, such as the Federal Aviation Administration, the U.S. Postal Service, the Tennessee
Valley Authority, various government-sponsored enterprises (e.g., Fannie Mae, Freddie Mac), and
certain federal corporations (e.g., the Federal Deposit Insurance Corporation), are not subject to the
FAR and, instead, promulgate their own acquisition rules and procedures that are generally similar to
those contained in the FAR.

The federal agencies covered by the WTO GPA are listed in GPA Appendix I, United States Annex 1
(Oct. 1,2004). As noted above, some of those agencies may be exempt from certain procurement laws

that otherwise are applicable to “executive agency” procurement. ™

HAREETH-oTH, THEATHoTH, XU HF—ThoTH, HEIBIFE & HICFES
179 R, BFREEOEAECHIT], F oM SND, 72 & 2 IXEARE R E
(civil False Claims Act.) 23%® 5, #7lZ FAR @ PART44 [ZB W CiX. i ADOTEEIRC TG AR
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Any private entity doing business with the federal government, either directly or indirectly, as a prime
contractor, subcontractor, or vendor is subject to federal procurement laws and regulations and other
laws, such as the civil False Claims Act. FAR Part 44 specifically governs the activities of federal
prime contractors and their dealings with subcontractors and vendors. ™

FAR & Z O T E#EBI Td % FAR Supplements [, BUFIZ X D2 BUF O T2 DY fin TP —E X
(R z BT OFEZ S L T D,
The FAR and the subordinate agency FAR Supplements cover all acquisitions by contract of supplies

or services (including construction) by and for the use of the federal government.™’

FAR O 254 filcBW T TEEWE] ICOoVWTEEEN, £ 2 Tk, WTO % EH B
EHEICHEAG SELREICONTHS L ED THMA 2SN TS, FAR @ 25402 &KiZ L
(. FHEMR S WTO ZEFBUN R EICEd 2 82k 5 2 L7050, Th b Otk
2FMICHESND, RIEOEEEIL, WK &P — B AT T$203,000 TH Y | &
REANZOUNTS7,804,000 & 72> TUV D, GPA/W/309/Add.1 ZHE (2009 4F 12 H 17 H),

FAR IZEEADWTRHAL LT N FHREE 21T 5 72D DS 5, FAR O PART 13 1213, #
B A BEETIIRFEICRONTZEB BN TR —E X2 BAT HBIZEAT D
RS AL /L — V3 8 %, IRATOMIMEAL S A7l AZLHERR (2010 4 10 A 1 HAEFT) 1%, $150,000
T b, FAR @ PART 19 (2B CiE, $150,000 LA F DAL, /N (small  businesses) &
L TESIT b TV 5,

FAR Subpart 25.4 concerns “Trade Agreements” and sets forth the rules for applying the WTO GPA to
federal procurement, including certain exceptions. Under FAR 25.402, the value of the acquisition is
the determining factor with respect to applicability of the WTO GPA to federal procurement contracts.
These values are adjusted approximately every two years. The current threshold values for federal
procurements are $203,000 for contracts for goods and services and $7,804,000 for construction
contracts. See GPA/W/309/Add.1 (Dec. 17, 2009).

There are also certain dollar thresholds that trigger specialised treatment or procedures under the FAR.
FAR Part 13 includes simplified rules that allow federal agencies to buy products or services more
quickly, more economically, and with a focus on small businesses. The current simplified acquisition
threshold is $150,000, effective October 1, 2010. Under FAR Part 19, contracts under $150,000 are
required to be set aside for small businesses.

3. FmE

a)EU

@O ABAAKL (Open procedure) ™

BLZFFORTOEENALICSBINTE 5 Fhi X, vii)

@ IRAKL (Restricted procedure) ™
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&, W

® %2 (Negotiated procedure) ™

TN ER 2B, TOND 1 DXITEEOZES L BRI ORI ONTRET 5 Fhe X,
@ E4r%iEE (Competitive dialogue procedure)

ETOEENZINALRE ME S0, HBEMBIXZIINZRO D38 EXFEEITV, BRZM- L

Bo oLl EORBREER L, ZORBRICESH TR SN EENAMUCEF NS T

frx, BRINHDEINOERPHNEE, 70 =l MOEGTOFEBRLFFETE 20 Rl HME

727 B0 L DI S, R ORBREICARRIEREZRET 20BN H D, T

AN BT > TORHfIE, FEEHERIIZ & > Th bRRFRISAFIZRAILE. & D W ITRAEAME
DHTIT D, BHFRNTHR B AF TH D Z &3, BIIE, SwE, ik, BAfrrofia, F8L. e,
BRbL, R, MR, T X =V —E X BINEY, THETHD (B B3 5K1H), FHik
HiL, BRICBWT, FHIEE & 2 OB T Z AR LRI IUTR B0, BAAT OREE D
WEE 2B 2iE, oM, HOWIFEEEDIEEDOAL TS L (353 5K 2H), /o, R
(ARWAFLBEO S A IR, MM EE TR 2R 5 (FEb55%) LanTingd, ™

A vii)
O #EEHEESH A (adapted procedure)
N BRI BREC
(TEALEEYE « BRI R b AR5
@ @SR (call for tenders)
REFBRANEFREIZELD
@ WAHIXIEE 7 (competitive dialogue)
FRICHEME L B 2 DD KR LG 5 5 il R 5 =
@ %W (negotiated procedure)
FREOFZEICIR BN D
® BEHiE 2% (procedure specific to design and construction contracts)
N BRSO LI BREC
KRB 72 F R LITRRITER U T EIR A9 A 7 2
©® ®EHEEH (design contest)
BRI, #ATBARS . @EE, 7 — Z LB

A &2y
O ABAFL (open procedure)
@ BRAFL (restricted procedure)
@ #WH A (negotiated procedure)
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d)A U %W
@O 2ABAF A (open procedure)
@ #RF A (restricted procedure)
@ W H A (negotiated procedure)

UNEDQEE /N
@ BEgxtEE T (competitive dialogue procedure)

PEFLIEYE T, “Be HRRFERIIZAF 72 FL (most economically advantageous tender, MEAT) ” X3 “fx
IEAmES (lowest price)” D E DL LMNERIRT H 2 LN TE D0, EEBIFO HEHI, HARMS
FHAELV H, MEAT 772 b “BHICKT 2MfE (value for money)” DJFANC L5 Z & & HAR
ELTW5,

e) KA )
@O 2ABAJ A (open procedure)
@ BRI (restricted procedure)
@ W FH A (negotiated procedure)
N D QEE /N
@ BEAHIRIEE S (competitive dialogue) (A FHFEZFRL)

DT AV A
FAR O FC, #ITFEICET 2L OFREDDH D, TOFHIIFEOME IHKLIFEL.,
FEINDIWHOV — B AD X A TROPFEMEN KT T D, FAR OD/NXKS7 6.4 12 L, 1FEA

EOFZEIZBWT, BHHEIAFLF#HE (sealed bidding procedure) = 7= iTE'%ﬁﬁ‘% (competitive
proposals) Z{EHTE 2, FMEMEIX, EFHE OBRIUZ OV THYREENH 2 50TV
%o FANEMRE CIEH SN TV 2 FHETHEOFEMITHIL, Federal Procurement Data System 7)> &
AFTE D,

TR D MR L DIX, ZWFHE (negotiated procurement) (F 7= L2 LMt 4

(competitive proposal)) Td 5, ZDOFfHEE DT, ALEITMEBHEOZR (RFP) 7213k
RIS UL FHERIIc Rt L TR R 212 (FAR Part 15 2H), FEHKRRITR R O %
ATV, RFP ORI OIS LT, HEICZIT AN OGN 2RE T, BUFIZ & OT%%fﬂﬂ
BEDH D X3 HIRVMIRE A RE LI AFLE A REET 5, R a R D & =10, iR
filikg Sk = 2 ML D EER (B ffirure A U > kR0l 2k 00 F24K) _“DU\T@EEEZ%7/7H T
TOLHEND D,

HFEIAFLFHE (sealed bidding procedure) 1% F ¥ @FFZE TITHW G2,
EENAFL TR = 13, B2 B 2 5A Ok SIS 2 B do 2 IR 3SR EH OBELH & 72 b8
By HOVIIAILE L DRWNHARETHLGEIZ LA B,

FHETR X I T Do L L TiX, General Services Administration Federal Supply Schedule
(“GSA Schedule”)224) (FAR Subpart 8.4 ZH) <>, mifltdn<o¥— B2 OI A(FAR Part 12 Z[),
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There are numerous procedures under the FAR for federal procurement depending upon the nature of
the procurement, the type of goods or services being procured, and the procuring agency. Under FAR
Subpart 6.4, agencies may utilise either a sealed bidding procedure or competitive proposals in most
procurements. Agencies have substantial discretion to choose a particular procurement procedure.
Detailed statistical information concerning the procurement procedures utilised by each agency is
available through the Federal Procurement Data System, at http://www.fpds.gov.

By far the most common type of procurement procedure is negotiated (or competitive proposal)
procurement. Under this procedure (see FAR Part 15), tenderers submit their best proposals to the
procuring agency in response to the agency’s request for proposals (“RFP”) or solicitation. The
procuring agency then evaluates these proposals and makes an award to the tenderer submitting the
proposal that the agency deems as either the “best value” to the government or the lowest-priced,
technically acceptable proposal, depending on the RFP’s evaluation scheme. The procuring agency
has discretion to rank the importance of cost or price and other evaluation factors (such as technical
merit or past performance) when soliciting proposals.

The sealed bidding procedure (see FAR Part 14) is not often used in federal procurement. Sealed
bidding may be used only when time permits, when price and price-related factors will be the basis for
the award, and when discussions with tenderers will be unnecessary.

Other types of procurement procedures include: General Services Administration Federal Supply
Schedule (“GSA Schedule”) contracts (see FAR Subpart 8.4); acquisition of commercial items or
services (see FAR Part 12); simplified acquisition procedures for supplies, services, and commercial
items that do not exceed the simplified acquisition threshold (currently $150,000) (see FAR Part 13);
and  individual task and delivery order competitions under multiple award
indefinite-quantity/indefinite-delivery (“IDIQ”) contracts (see FAR Subpart 16.5), under which the

government places orders for individual requirements. ™’
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